CI1TY OF SOUTH BEND
REDEVELOPMENT COMMISSION

Pres/V-Pres

Redevelopment Commission Agenda Item

ATTEST: Secretary
DATE: 4/24/23
Date:
FROM: Erik Glavich, Director, Growth & Opportunity |:| |:|
Approved Not Approved
SUBJECT: Certificates of Completion (Old Fort) SOUTH BEND REDEVELOPMENT COMMISSION

Which TIF? (circle onem River East; South Side; Douglas Road; West Washington

PURPOSE OF REQUEST: Certificates of Completion for Real Estate Purchase Agreements with Old Fort
Building Supply of South Bend Inc. (Old Fort) for properties north of W. Broadway St. between S.
Lafayette Blvd. and S. Main St. in South Bend.

SPECIFICS: The Commission will consider two Certificates of Completion for Real Estate Purchase
Agreements approved in 1996 and 2002, respectively.

On Feb 2, 1996, the Commission entered into a Real Estate Purchase Agreement (Agreement #1) with
Old Fort Building Supply of South Bend Inc. (Old Fort), for the property located at 1321 S. Main St.
(Parcel ID 018-8004-0188), 1323 S. Main St. (Parcel ID 018-8004-0190), and 207 W. Broadway St. (Parcel
ID 018-8004-0189) for the price of $18,5000. On October 18, 2002, the Commission entered into a Real
Estate Purchase Agreement (Agreement #2) with Old Fort for the property located at the northeast
corner of S. Lafayette Blvd. and W. Broadway St. (Parcel ID 018-8004-0166) for the price of $100.

Per Section IV of Agreement #1, Old Fort agreed to demolish a dilapidated building on the site and
construct a parking lot. Per Section IV of Agreement #2, Old Fort agreed to develop the lot for the
outside storage of masonry materials. Old Fort has met their obligations and now requests Certificates
of Completion. The Certificates will be recorded, acknowledging the Commission no longer has a
reversionary interest in the properties. Staff recommends approval of the Certificates.

INTERNAL USE ONLY: Project Code: ;

Total Amount new/change (inc/dec) in budget: ; Break down:
Costs: Engineering Amt: ; Other Prof Serv Amt ;
Acquisition of Land/Bldg (circle one) Amt: ; Street Const Amt ;
Building Imp Amt ; Sewers Amt ; Other (specify) Amt:

Going to BPW for Contracting? Y/N
Is this item ready to encumber now?  Existing PO# Inc/Dec S

EXCELLENCE | ACCOUNTABILITY | INNOVATION | INCLUSION | EMPOWERMENT
1400S County-City Building | 227 W. Jefferson Blvd. | South Bend, Indiana 46601 | p 574.235.9371 | f 574.235.9021 | www.southbendin.gov



s i T A S U8 8 {5 WL 1Y LRI T PRSP

3T L0 T R LGAYER
FILE N

e i S ——
9613326 R

CONTRACT FOR SALE OF Lanp A il 113284 %5
FQR_PRIVATE DEVELOPMENT ST 1asEm co,

INDIANL
FILEL $AD RECORD

s THYS AGREEMENT, made on Z’lll&lﬂ&:él o), 1996, between the South
Bend Redevelopment Commission (Commis ), established undex the

Redevelopmenttgf Cities and Towns Act of 1953, as amended, being I.C.
36-7-14-1, et¢Beq. (Act), and having its office at 1200 County~City
Building, South',Bend, Indiana, and Old Fort Building Supply of South
Bend, Inc., a corporation organized under the laws of the State of
Indiana (Developé:)ﬁbpaving its principal place of business at 1401
South Main Street, ggsyh Bend, Indiana 46613.

WHERBEAS, to furthé?}the objectives of the Act:

1. The Commission ﬁgqﬁinvestigated and surveyed blighted areas
within the corporate areas~of the City of South Bend and has prepared
and approved the Sample-Ewing:Development Area Development Plan (Plan}
to redevelop the area knownlas/the Sample-Ewing Development Area. A
copy of the Plan and amendments,therato have been recorded in the St.
Joseph County Recorder’s Office.

2. The Commission has offered4§9 sell and the Developer is
willing to buy the property described in Exhibit A (Property) which is
made a part of this agreement and to redevelop the Property according
to the Plan and this agreement (Agreeémént).

3. The Commission believes that redeveloping the Propeity
according to the Agreement is in the bestJinterest of the health,
safety and welfare of the City and its residents and complies with the
public purposers and provisions of the Act and{applicable federal,
state and local laws under which the redevelopment has been undertaken
and is being assisted. 4

7~
NOW, THEREFORE, in consideration of the mutuai*promises and
obligations in this Agreement, the parties agree as”follows:

SECTION 1. SALE, PURCHASE PRICE. @

£
subject to all of the terms of this Agreement, the Cégg}ssion
agrees to sell and the Developer agrees to purchase the Broperty for
Eighteen Thousand Five Hundred Dollars (518,500.00), (Purchase Price),
to be pald in cash or by certified check when the deed conveying the
property to the Developer is delivered.

SECTION II. CONVEYANCE OF PROPERTY.

A. Form of Deed. Subject to the terms of this Agreement, the
Commission shall convey to the Developer title to the Proparty by quit
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claim deed (Deed). 1In addition to the other conditions, covenants and
restrictions in this Agreement, such conveyance and title shall be
subject to:

1. Building and use restrictions in the Plan (and its covenaants)
and this Agreement.

2. Applicable building codes and zoning ordinances.

3. Any anﬁahll other covenants, restrictions, easements and
regervations of record.

Ca
B. ZXime and Place of Clogsing on Sale of the Property.
AN

Subject to the téf@a}and conditions of this Agreement, the
Commigsion shall deliVérlthe Deed and possession of the Property to
the Developer on February/15, 1996, or earlier if the parties mutually
agree in writing,. Conveyance shall be made at the principal office of
the Commission. The Developer shall accept the conveyance and pay the
Purchase Price to the Commission at that time and plage.

Prior to clesing and as a céadition precedent thereto, Developer
must provide to the Commission evidence satisfactory to the Commission
of the following binding commitmentUby a financial institution for
financing of the Project. ‘fé}\

The Commission may charge the De%elcger a8 carrying charge for each
month delayed beyond the closing date'&éqaified above. fthe carrying
charge shall equal one percent (1%) of the)Purchase Price for each
month'’s delay, and the Developer shall pay,(the charge monthly to the
Commission. The imposing of a carrylng charge, shall not prevent the
Commission from declaring a default of this(&ggeement for a continuing
delay or for the failure of the Developer to“méet conditions precedent

to closing and to close on the sale of the Propérty under the terms of
this Agreement, %

7~

C. Apportionment of Current Taxes. The Commiésion shall bear the
portion of the current taxes (if any) on the Property which are a lien
on the date of delivery of the Deed to the Developertand are allocable
to the buildings or other property by the Commission.qg?ﬁq portion of
such current taxes allocable to the land shall be apportioned between
the Commission and the Developer as of the date of delLvefggof the
Deed. Y

If the amount of current taxes on the Property cannot be
determined on the closing date, the apportionment between the
Commigssion and the Developer shall be based on the amount of the most
recently agcertainable taxes on the Property. Such apportionment
shall be subject to the final adjustment within thizty (30) days after
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the date on which the actual amount of the curreat taxes is
deterained.

D. rdation of Deed, The Commission shall promptly record the
Deed in the 8t. Joseph County Recorder’s office and shall pay the
costs for recording the Deed.

E, Title Ingurance. The Commission shall furnish the Developer &
title insurance-policy which insures the Developer’s title in a sum
equal to the purchagse price and subject only to those items provided
for in the Agreements

F. Commigsion ggy;ﬁ;;ign§. The Commission shall construct
sidewalk and curbing along the west side of Main Street, the east side
of South Lafayette Streetand the south side of Broadway Street, all
bordering the Property.™&f

. ition Preceden;flo Closing. The purchase and sale of the
property is subject to: &=

1. Amendment by the City (of)South Bend, on behalf of
its Department of Revelopment, of the Complaint for
Condemnation of Rea: Estaté in Cause No, 71€01-9207~
CcP-00900, to appropriate andcondemn only the real
aestate described as Exhibitﬁgg\pereto.

2. Entry of Judgment and issuance of Clerk’s Deed in
Cause 71C01-9207-CP-00900, with}damages resulting
from the condemnation and appropriation therein
stipulated at $31,000.00, incluidng’any right of
entitlement to relocation and/or reestablishment
expenses and/or attorneys fees. ‘1(;\

SECTION III. FAITHFUL PERFORMANCE GURRANTEg)

A. Amount. At or prior to the time of executing.this Agreement,
the Developer delivered to the commission a faithfulfperformance
guarantee in a form satisfactory to the Commission {n*the amount of
One Thousand Eight Hundred Fifty Dollars {51,850.08) (Deposit) as
security for performing its obligations under this Agree:gpt.

N

B. Retention by Commigsion. If before the issuance of;a>\
Certification of Completion as provided in Section VI of this?Y,
Agreement, the Developer defaults in its obligations under thism
Agreement and fails to cure such defect as this Agreement provides,
then the Commission may exercise any and all rights it may have®
pursuant to the Deposit without any reduction, offset, or recoupment,
as liquidated damages. Exercise of these rights shall be in addition
to any other remedies and shall not waive any other right under this

Agreement or other laws.

-3-
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C. Return Developer. Upon issuing the Certificate of
Complet.ion upon completion of redevelopment as required by this
Agraeement, the Commission shall return the Deposit to the Developer.

SECTION IV. NATURE OF IMPROVEMENTS; TIME FOR COMMENCEMENT AND
COMPLETION.

A. MNature of Improvements. The Construction of improvements on
the Property (Project) shall be substantially of the game size, scope
and nature as that specified in the advertisement for bids and as
proposed by the)pgyeloper in its bid to the Commission for disposition
and redevelopment™of the broperty. In awarding the bigd to the
Developer, the Comnission relied upon all representations,
descriptions, discussions, drawings and other representations by the
Developer of the Project., Those matters are incorporated inte this
Agreement by referencégfogether with the bid packet of the Daveloper
as well as the narrative’/description of the Project submitted with the
bid, attached to this Ab;e??ent as Exhibit cC.

208

B, ZTime for Constructio + Construction of the Project on the
Property shall begin by March~31, 1996 and shall qualify for the award
of a certificate of occupancy=from the Building Commissioner of the
City of South Bend, Indiara, within nine (9) months of the date of
beginning. The Developer shail certify in writing to the Commission
and the Commission shall determine)'its approval of the date of
beginning construction, which shaléfinclude nat only ground breaking
but also the assembly of personnel, machinery, equipment and supplies
in the Property on a full time basis.c%,

)
SECTION V. TIME FOR CERTAIN OTHER RCTIONS.

A. Time for Submitting Plang for QQ§Q§3499vglgpmgn; Review . The
Developer shall submit preliminary construction plans for the Project
to the Design Development Administrator fo:‘the)pity of South Bend for
review and approval, prior to the commencement .of ,construction,

B. ZTime for Submitting Financia)l Commitment‘(FPrior to eclosing on
the sale of the Property, and no later than March\1,.:1996, the
Developer shall submit to the Commission evidence satﬁéﬁactory to the
Commigsion of binding commitments for financing the 'Project.

C. Progress Reports. From the date of this Agteeméﬁ%gpntil the
Commission lssuves the Certificate of Completion, the Developer shall
make progress reports in such detail, at such times and in” sich manner
as the Commission may reasonably request, and at such time .as"the
Developer may desire, It is the expressed intention of the Developer
to work closely and cooperatively with the Commission and its agents
in the design of the Project and during construction thereof, but the
parties agree that speed and accuracy during construction is essentfal

—4-
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and Developer must be free to rely on timely approvals or proposed
changes by the Commission or its agents.

D. Legal Status of Beveloper. Prior to closing, but no later
than February 15, 1996, the Daveloper shall submit to the Commission
evidence of its legal status as partnership, corporation, etc.

SECTION.VI. COMPLETION.

A. Cerfificate of Completion. Promptly after the Developer
completes thefProiect under this Agreement and inp substantial
accordance with?the plans and specifications approved by the
Commission, theCommission shall furnish the Developer with a
Certificate of Completion. This Certificate shall be a conclusive
determination of satisfaction and termination of all covenants,
requirements, obligations and the like in the Agreement and Deed,
except the covenants of'Section VII of the Agreement and Section III
of the Peed. After the/issuance of the Certificate of Completion by
the Commission, neither the Commission nor any other party shall
thereafter have or he entitled to exercise any rights, remedies, or
controls otherwise availabléswith respect to the Property as a result
of a default in or breach of‘any provisions of the Agreement or the
Deed by the Developer or any suQFessor in interest or assign, unless:

a. the Developer, any/lessee, Or any other successor in
{nterest or assigi defaults or breaches the covenants of
Section VII of tha Agzgement or Section III of the Deed,

and
b. the right, remedy or cont?Bl ralatas to such default or }
breach, ~/ =
WA |
B. Form of Certification. Each Certification provided for in

this Section shall be in such form as to begkecordable in the st.
Joseph County Recoxdex’s Office. &

Commission refuses or falls to provide Certification within thirty
(30) days after the beveloper’s written request,'ihé,pommisaion shail
provide the Developer with a written statement indicating how the
Developer failed to comply with the provisions of thisgAgreement and
giving the measures necessary, in the Commission’s opinion, for tha
Developer to take in order to obtain such certification.

|

|

¢. Refugal or Failure to Provide Certification. If the }
!

k]

SECTION VII. RESTRICTIONS UPON USE OF PROPERTY. *

A. Agreements of Developer. The Developer agrees and the Deed
shall state that the Developer and ita successors and assigns shall:

—.5_
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1. Devote the Property only to uses under the Plan; and

2. Not discriminate on the basis of race, color, creed, sex or
national origin in the sale, lease, rental, use or occupancy
of the Property.

B, nforgeabilir f_Covenants. The parties gsavee and the Deed
shall expressly~state that the covenants in this & ion ghall be
covenants runningzwith the land and, except only ag ortlerwisge
specifically provided in the Agreement, shall be binding for the
benefit of and shdxé‘pe enforceable by:

1. the Commission;
2. 1ts successorsand assigns;
- the Ciry of SouthlBend;

4. any successors inTinterest to the Property;

5. the owner of any other land or of any interest in land in the
radevelopment distg}%txwhich is subject to the land use
requirements and restrictions of the Plan; and

6. the United States of America (in the case of the covenant in
subsection A(2) of thiséﬁsgtiom vil,)

T ——— b = e o

The covenants shall be enforceable gginst:

. the Developer;

its successors and assigns;

- every successor lon interest to(thé Property; and

. any party in possession or occupancy of the Property.

W N e

The parties further agree that the c0venanté§?3\subsection VII{A) (1)
shall remain in effect from the date of the 'Paéd, until December 31,
2015, or until the date extesnded by amendmentMtozthe Plan. The
Ccovenants in subsection VII(A) (2) shall remain in‘effect without
limitation as to time but shall bind the Developer; each successor in
interest to the Property, and each party in possession only for the
time that the party or successor shall have title to; an interest in,
or possession of the Property. A

The terms "uses specified in the Plan" and ™land uag‘tshall
include the land and all buildings, housing and other reﬁu{;ements or
regtriclions of the Plan pertaining to such land uses and”ipprovements
to the Property. et

N

C. Beneficiaries of Covenants. The parties also agree tHat the
Commission and its successors and assigns shall be deemed *
beneficiaries of the covenants in this Section and the United States
shall be deemed beneficiary of the covenant in suhsection A(2) of this
Section VII both for and in their own right and also for the puzrposs
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of protecting the interest of the City and other parties, public or
private, in whose favor or for whose benefit the covenants have been

made .

The Deed shall state that the covenants shall run in favor of the
Commission and the United States for the entire period the covenants
shall be in force and effect, regardless of whether the Commission or
the United States has at any time been, or is the owner of any land or
interest in any (Qand in favor of which such covenants relate.

1€ the above c@@eggnta are breached, the Commission and the United
States shall have all of the rights and remedies to which they or any
othex beneficiary of‘ggsbcovenanc may be entitled.

A
SECTION VIII. PROHIQITIONS AGAINST ASSIGNMENT AND TRANSFER

A, 10} ntati toxDevelopr: . The Developer represents
and agrees that its purchaserof, the Property and its other
undertakings under this Agreemént are and will be used fox developaent
of the Property and not for speculation in land holding. The
Developer further recognizes thggz»

p in view of the importancé of the development of the Property
to the general welfare of t&j‘city,

2, the substantial financial and;g?her public assistance that
has been made available by lawand by the federal and local
governments for the purpose of making such developaent
possible, and =7

3. the fact that a transfer in ounership§3£~the Developer is for
practical purposes a transfer or disposition of the Property
then owned by the Developer; N

the qualifications and identity of the Developer ané;its stockholders
or partners are of particular concern to the City and the Commission,
The Developer further recogrizes that it is due to sugﬁtqualifications
and identity that the Commission is entering into thisZAgreement with
the Developer, and in so doiny is further willing to accept, and rely
on the obligations of the Developar for the faithful performance of
all undertakings and covenants. A=y

7
B. Prohibition Against Transfer of Interest. The Develépera

agrees for itself, its stockholders, and any successor in interest, of
itself and its stockholders that prior to the Commission’s issuing a
Certificate of Completion or prior written approval, the Developer or
any party owning ten percent (10%) or more stock or interest in the
pevelgper shall not transfer or distrihute any stock or change the
identity of the parties in control of the Developer whether by
increased capitalization, merger with another corpoxation, change in

"
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partnership, corporate or other amendments, issuance of additional or
new stock or classification of stock or partnership, or otherwise
without first having obtained prior written approval from the
Commission, which approval shall not be unreasonably withheld, ‘tha
Developer and the parties signing the Agreement on behalf of the
Developer represent that they have the authority of all of itsa
existing stockholders or partnerxs to agree to this provision on their
behalf and to bind them with respect te it.

C. grohibitfggghgainsg Iransfar of Property oy Assignment of
Agreement. The Developer represents end agrees for itgelf, fts
successors and assigns;\that except for security for obtaining
financing needed to enable the Developer to make the improvements
under this Agreement; andlexcept for any other purpese authorized by
this Agreement, the Developer has not made or will not make prior to

receiving the Certificaté (of¥Completion:
A
(a) any total or partial sale, assignment, conveyance, or

ease; fﬁ>
(b) any trust or poweraﬁgg
(c) any transfer im any othier mode or form, with
respect to the Agreement’'or the Property or any
part thereof, any interest therein; or

*
(d) any contract or agreement tozdo any of the above without
prior written approval of the"Commission, which approval
shall not be unreasonably withheld.

Q.A
This subsection does not prohibit the lease after, cextification of a
part of the property as provided by Section vIa®

D. Approval of Qualifications Prior to Transté?p The Commission

may require as conditions precedant to any approvalvef transfer or
assignment any and all iaformation regarding the qualifications,
financial responsibility, legal statug, experience, background, and
any and all other information it deems necessary or degirable in
order to achieve and safeguard the purposes of the Act, the,Plan, and
this Agreement, [

5N

E. N ransfer of Developer’s Obiligations. Absent specific
written agreement by the Commission to the contrary, no tranafegnpr
approval by the Commission thereof shall relieve the Developer¢dr any
other party bound in any way by the Ayreemen. or otherwise withe®
respect to the construction of the i{mprovements and completion of the
Project from any of its obligations with respect thereto.

F. Informaticn as to Interest. The Developer agrees that during
the perlod between execution of this Agreement and the Commission’s

"'8-
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issuance of the Certificate of Completion, the peveloper will promptly
notify the Commission of any and all changes in the ownership of stock
or partnership interest or any other act or transaction involving or
resulting in any change in the ownership of such interest in the
Developer or the relative distribution thereof, of which it or any of
its officers have been notified or otherwise have knowledge or
information.

SECTION 55&) MORTGAGE FINANCING; RIGHTS OF MORTGAGEES.

A, Limigaﬁf%h upon Engumbrance of Property. prior to the
Commission’s issuing a Certificate of Completion, the Developer shall
not s

1. engage in qni\pransaction creating any encumbrance upon the
Property, whether by express agreement or operation of law;
or

N
2. allow any encumbrance to be made on the Property, except for

obtaining funds needed to make the improvements constituting
the Project.

Before securing any financing‘ﬁﬁ\morCQage or similar lien instrument
with regard to any part of the Property, the peveloper shall notify
the Commission. The Developer shall premptly notify the Commission of
any encumbrance that has been attached to the Property, whether by the
peveloper’s voluntary act or otherwise. For any mortgage financing
made under this Agreement, the Propérty may, at the pDaveloper’s
option, be divided into several partslif.such subdivision:

1. in the Commission’s opinion is notyinconsistent with the
purpose of the Plan, the Project&and‘yhis Agreement; and

2. is approved in advance in writing byﬁgye Commission.

Any subdivision under this section must also bé ‘approved by any otber
local government agencies whose action is requiredzfor such
subdivigion under local or state law. 3

B. Mortgagee Not GObliqated to Construct. Notwithstanding any of
the provisions of this Agreement any mortgage holder ég;hprized by the
Agreement shall not be obligated by this Agreement to‘qpﬁstruct or
complete the Project or to guarantee such construction or”completion.
No covenants or provisions in the Deed shall be construeds8a)to
obligate such holder. HNothing in this Agreement shall be construed to
permit ox authorize any such holder to use the Property in Tany manner
not provided for or permitted in the Plan or this Agreement or to
construct any improvements other than those provided for or permitted
in the Plan or this Agreement.

T
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Cs € of Notic f Defa o Mortqa . Whenever the
Commission delivers a notice or demand to the Developer with respect
to any breach or default under this Agreement the Commission shall at
the same time forward a copy of such notice or demand to each holder
of any mortgage authorized by the Agreement at the last address of
such holder as shown in the records of the Commission.

D. M agee’s ion re Defaults. After any breach or
default referred tozin subsection C, above, each such holder shall :
have the right at‘ivts option:

1, to cure or remedy such breach or default to the extent that
it relates.to"tpp part of the Property covered by its
mortgage; and (\\

2, to add the cost of doing so to the mortgage debt and the lien
of its mortgage. "

Such holder shall not undertaﬁgnég continue the construction beyond
the extent necessary to conserve”or protect those improvements o»r
construction already made uithout{fgrst having expressly asaumed the

obligation to complete the constriction on the property.

This assumption shall be made bi&gﬁitten agreement pursuant to
terms and conditions satisfactory to théVCommisgsion. Any holder who
properly completes the Project shall be,entitled to request a
Certificate of Completion under the samé terms and conditions provided
for the Developer under Section VI. 1>

E. igsion’s Option to Pay Mor DEBt or Purchase Property.
In any case, where after default or breach by=the Developer or any
successor in interest under the Agreement, anyVmortgage holder of any
part of the Property: K2

1. has, but does not exercise, the option to .complete the
improvements relating to the part of the Property covered by
its mortgage or for which it has obtained title,, and such
failure continues for a period of sixty (60) days, after the
holder has been notified or informed of tha default or
breach; or

2. begins construction but does not complete such conég;Gption !
within the perjod as agreed upon by the Commisgion énqﬁsuch !
holder {which perfcd shall in any event be at least as~long :
as the period prescribed for such comstruction or completion
in the Agreement), and such default shall not have been cured
within sixty (60) days after written demand by the Commission
80 to da,

-10-
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the Commission shall have the option of paying to the holder the
amount of the mortgage debt and securing an agsignment of the mortgage
and the debt secured under it, and every mortgage instrument made
prior to the Commissionfs issuance of a Certificate of Completion of
construction with respect to the Property by the Developer or
successor in interest shall so provide. 1In the avent ownership of any
part of the Property has vested in such holder by way of foreclosure
or action in lieulof foreclosure, the Commission shall be entitled, at
its option, to a,conveyance of any part of the Property {(as the case
may be) upon delivering to such holder an amount equal to the sum of:

L. the mortgage debt at the time of foreclosure or action
in lieu ofaforeclosure, less all appropriate credits,
includingthose resulting from collection and
applicationi§f rentals and other income recelved during

foreclosure{proceedings;
&
ii. all expense withrrespect to the foreclosure;

i1ii. the net expense, {if)any, exclusive of general overhead,
incurred by such holder in and as a direct result of the
suhsequent management of the Property;

iv. the costs of any 1mpggtgégnts made by such holder; and

v, an amount equivalent to the interest that would have
accrued on the aggregate o{;égch amounts had all such
amounts become part of the mortgage debt and such debt
had continued in existence.\cigm

F. Mo ! X rt D’% Prior to the
Commission’s issuance of a Certificate of Completion, if the Developer
or any successor in interest defaults or breachésZany of its
obligations under any mortgage or other instrument creating an
encumbrance or lien upon any part of the Property the Commission at
its option may cure such default or breach. If this”occurs, the
Peveloper or successor in interest shall reimburse thesCommission for
all costs incurred by the Commission in curing such défault or breach.
Such reimbursement shall be in addition to and without limitatien upon
any other rights or remedies to which the Commission 1s'éﬁqitled. Any
such lien shall be subject always to the lien {including Shyﬂllen
contemplated, bacause of advances yet to be made) of any thgd”gxisting
mortgages on the Praperty authorized by the Agreement, including, any
1ien contemplated, because of advances yet to be made. “;

G. Mortgaae and Holder. For the puxposes of this Agreement: the
term "mortgage® shall include a deed of trust or other instrument
creating an encumbrance or lien upon any part of the Property as
security for a loan to construct and otherwise finance the Project;
the term "holdar® in reference to a mortgage shall include any ingurer

-11~
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or guarantor of any obligation or condition secured by such mortgage
or deed of trust, including, but not limited to, the Federal Housing
Commissioner, the Administrator of Veterans Affairs, and any successor
in office of either such official.

SECTION X. REMEDIES.

A, 1In ggnergléi)Except as otherwise provided in the Agreement,
upon any default in‘gfhbreach of the Agreement by either party or any
successor to such party,, such party (or successor), upon written
notice from the other{&§h§11 proceed immediately to cure or remedy
such default or breach“within thirty (30) days after receiving the
notice. If action is not¥taken or not diligently pursued, or the
default or breach is not fured or remedied within a reasonable time,
the aggrieved party may iﬁ%ﬁ;;pte proceedings necessary or desirable
in its opinion to cure and remddy the default or breach, fncluding,
but not limited to, proceedings to compel specific performance by the '
party in default or breach of its=obligationa. -

B. Termination by Develgper éf?hr to Convevance,
A

1. 1If the Commission doas not tender conveyance or poasession of
the Property in the manner and condition)and by the date provided in
the Agreement, and any such failure is\no;\cured within thirty (30)
days after the date of written demand byZthe Developer, the Agreement
shall be terminated at the option of the Developer, by written notice
to the Commission, and, except for return of,the Deposit, neither the
Commission nor the Developer shall have any~farther rights against or
liability to the other under the Agreement.,

2. If the Developer furnishes evidence satisfactory to the
Commission that, after and despite diligent effortfor a period of
sixty (60) days after the date of this Agreement, ‘it2has been unable
to obtain mortgage financing for the Project on a basis and on terms
that would generally be considered satisfactory by bullders or
contractors for construction of the nature and type of |the Project,
the Developer shall, after having submitted such evidencesand if so
requested by the Commission, continue to make diligent efforts to
obtain such financing for a period of sixty (69) days aftet?sych
requeat; if the Developer fails to obtain financing after efforts
listed above, then the Agreement shall, at the option of the* /iy
Commission or the Developer, be terminated by written notice thercof
to the other party, and, except with respect to the disposition of/the
Deposit under Section 111, neither the Commission nor the Developér
shall have any further rights against or liability to the other undexr
the Agreement,

C. Termination by Commission Prior to Convevance,

In the event that:
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a. prior to conveyance of the Property to the Developer and in
violation ef the Agreement;

i. the Developer (or successor in interest) assigns or
attempts to assign the Agreement or any rights therein
or the Property, or

ii. there is any change in the ownership or distribution of
the stock of the Developer or with respect to the
identity, of the parties in control of the Developer or
the degree thereof; or

b. the Developerfggés not submit satisfactory architectural and
site plans, or _evidence of necessary equity capital and
mortgage financingA\in satisfactory form and in the manner
and by the dates¥respectively provided in the Agreement
therefor; or R

N
c. the Developer does nof pay the Purchase Price and take title
to the Property upon tender of conveyance by the Coamission
pursuant to the Agreement.,

and if any default or failure referrgﬁﬁto in subdivisions (a), (b), or
{c) of this Secticn shall not be cured within thirty (30) days after
the date of written demand by the Commission, then the Agreement and
any rights of the Developer or any succéasor in interest in or from
the Agreement and the Property shall, at<the option of the Commission,
be terminated, The Deposit shall be retained by the Commission as
liquidated damages and as its property withoutLany deduction, offset,
or recoupment whatsoever. Neither the Developer; (or successor in
interest) nor the Commission shall have any further rights against or
liability to the other under the Agreement. QY

AN,

D. Revesting Title in Commiggi u

a
Subsequent to Conveyance to Devetoper, If subsequentjto conveying any
part of the Property to the Developer and prior to cogpletion of the
Project as certified by the Commission: e

1. the Developer (or successor in interest} shall default in or
viclate its obligations with respect to the construction of
the Project, including the nature and the dates forthe
beginning and completion thereof, or shall abandon o;fy
substantially suspend construction work, and any suché}fx
default, violation, abandonment, or suspension shall not” be
cured, ended, or remedied within three (3) months (six (g);a
months, if the default is with respect to the date of .
completion of the construction) after written demand by the
Commission so to do; or

—1 3_..

s ettt i 4 o




P At TR T TR LTy

e A A A e % et bt paraes e e o

i e b e st ¢ on o,

ot

2. the Developer (or successor in interest) shall Fail to pay
real estate taxes or assessments on the Property when due, or
shall place thereon any encumbrance or lien uwnauthorized by
the Agreement, or shall cause any levy or attachment to be
made, or any materialmen’s or mechanics’ lien, or any other
unauthorized encumbrance or lien to attach, and such taxes or
assessments are not paid, or the encumbrance or lien removed
or discharged or provision reasonably satisfactory to the
Commissionymade for such payment, removal, or discharge,
within nifiety (90) days after written demand by the
Commission(so to do; or

3. there is, in violation of the Agreement, any transfer of any
part of the Pidperty, or any change in the ownership or
distribution of¢the stock of the Developer, or with respect
to the identity of the parties in control of the Developer ox
the degree thereof”as provided in Section VI1ii, and such
violation shall not¢b@é® cured within sixty (60) days after
written demand by the Commission to the Developer,

then the Commission shall have t@éfrlght to re-enter and take
possession of the Property and to terminate and revesat in the
Commission the estate conveyed by thélDeed to the Develaper. The
intent of this provision, together with\other provisions of the
Agreement, is that the conveyance of the Property to tha Developer
shall be made upon, and that the Deed shall contain, a condition
subsequent to the effect that the event (ofZany default, failure,
violation, or other action or finaction by (the Developer specified in
this paragraph D the Developer’s fajlure toZremedy, end, or abrogate
such default, failure, violation, or other agtion or inaction, within
the period and in the manner stated in such subdivisions, the
Commiasion at its option may declare a termination, in favor of the
Commission of the title, and of all the rights ‘andzinterest in and to
the Property conveyed by the Deed to the Developefﬁ;and that such
title and all rights and interests of the Developer, ,and any assigns
or successors in interest to and in the Property, sh3ill revert to the
Commission; provided, that such condition subsequentSand)any raevesting
of -title as a result thereof in the Commission:

1. shall always be subject to and limited by, and sﬁgfi not
defeat, render invalid, or limit in any way, (i)‘phe}lien of
any mortgadge authorized by the Agreement, and (1i) any, rights
or interests provided in the Agreement for the protection of
the holders of such mortgages; and "

74 shall not apply to individual parts of the Property, if any,
{or in the case of parts leased, the leasshold interest) on
which the construction thereon has been completed under the
Agreement and for which a Certificate of Completion has been
issued as provided in Section VI.

-14-
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In addition to, and without in any way limiting the Comnigsion’s
right to reentry as provided for in the preceding paragraph, the
Commission shall have the right to retain the Deposit, as provided in
Section III hereof, without any deduction, offset or recoupment
whatsoever, in the event of a default, violation or failure of the
Developer as specified in the preceding paragraph.

E. Resale of Réacguired Property; Disposition of Proceeds. Upon
the revesting in the.Commission of title to the Property ox any part
thereof as provided<in)paragraph D above, the Commission shall,
pursuant to its responsibilities under State law, use its best efforts
to resell the Propertykorzpart thereof (subject to such mortgage liens
and leasehold intereata<as)set forth in paragraph D above) aa soon and
in such manner as the Commission shall find feasible and consgistent
with the objectives of statéslaw and of the Plan to a qualified and
responsible party or partiébk(aa determined by the Commission) who
will assume the obligation of making or completing the construction of
the Project in its stead or of another project as shall be
satisfactory to the Commission &nd in accordance with the uses
specified for such Property or pagi”thereof in the Plan, Upon such
resale of tha Property, the proceengfgall be applied:

1. First, to reimburse the Commission, on its own behalf or on
behalf of the City, for all costs and expenses incurred by
the Commission, including but TotMlimited to:

a. salaries of personnel, in c%npgction with the
recapture, management, and resale,of the
Property or part thereof, but 1qu any income
derived by the Commission from the Property oxr
part thereof in connection with rYecapture such
management or resale; VY

b, all taxes, assessments, and water and‘géher charges with
‘ respect to the Property or part thereof,”or, in the
event the Property is exempt from taxation™or assessment
or such charges during the period of owné:qhip thereof
by the Commission, an amount, if paid, equal to such
taxes, assessments, or charges, as determingd;by the
appropriate assessing officials, as would havezbeen
payable if the Property were not so exempt; 4?9;

[+ any payments made or needed to be made to dischafgé[gpy
encumbrances or liens existing on the Property or part
thereof at the time of revesting of title in the *
Commission or to discharge or preveant from attaching or
being made any subgequent encumbrances or liens due to
obligations, defaults, or acts of the Developar, its
succassgors or transferees;




o : + = N e = Sy

Lt AU SR

d. any expenditures made or obligations incurred in making
or completing the construction or any part thereof on
the Property or part thereof;

e. and any amounts otherwise owing the Commission by the
Developer and its successor or transferee; and

2, Second, to,reimburse the Developer, its successor or
ttanafereeb up to the amount equal to:

a. the sum’of the Purchase Price paid by it for the
Property (or allocable to the part thereof) and the cash
actuallyZinvested by the Developer in construction on
the PrOperﬁy;Q; part thereof, less

b. any gains orz{ﬁ@pme withdrawn or made by the Developer
from the Agreement or the Property, Any balance
remaining after’such reimbursements shall be retained by

the Commission as/its property.

F. Qther Riahts and Remedies?of. Commission; Mo Waiv pelay.
The Commission ghall have the rightyto institute such actions or
proceedings as it may deem desirable “for effectuating the purposes of
this Section X. This would include thélright to execute and record or
file among the public land records intthe\office in which the Deed is
recorded a written declaration of the termination of all the right,
title, and interest of the Developer, and (except for such individual
parts upon which construction has been completed under the Agreement
and for which a Certificate of Completion asgprovided in Section VI is
to be delivered, and subject to such mortgage:l}qns and leasehold
interests as provided {n Section ¥, paragraph Djhereof) its successors
in interest and assigns, in the Property, and ﬁheﬁbevesting of title
in the Commission. Any delay by the commlasion‘inj}pstltuting or
prosecuting any such actions or proceedings or othegﬁise agserting its
rights under this Section X shall not operate as a waiver of such
rights or to deprive it of or limit such rights in any way. This
provision intends that the Commission should not be constrained, so as
to avoid the risk of being deprived of or limited in thejexercise of
the remedy provided in this paragraph because of concepts_of, waiver,
laches, or otherwise, to exercise such remedy at a time when it may
still hope otherwise to resolve the problems created by the“default
involved; nor shall any waiver in fact made by the Commission’with
respect to any specific default by the Developer under this paragraph
be considered or treated as a walver of the Commission’s rights tosany
other defaults by the Developer under this paragraph or with respect
to the particular default except to the extent specifically waived in
writing,

G. Enforced Pelay in Performance for Caus Beyond Control of
Barty. For the purposes of any of the provigions of the Rgreement,
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neither the Commission nor the Developer, as the case may be, nor any
successors in interest, shall be considered in breach of or in default
in its obligations with respect to the preparation of the Property for
the Project, or the beginning and completion of construction, ox
progress in respect thereto, in the event of enforced delay in the
performance of such obligations due to unforeseeable causes beyond its
control and without its fault or negligence. These include, but are
not limited topJacts of God, acts of the public enemy, acts of the
federal government, acts of the other party, fires, floods, epidemics,
quarantine restr;@tlpns, strikes, freight embargoes, and unusually
severe weather, of delays of subcontractors due to such causes. The
purpose and intent .0fythis provision is that in the event of the
occurrence of any suchsenforced delay, the time or times for
performance of the obligations of the Commission with respect to the
preparation of the Property for development or of the Developer with
respect to construction(ofthe Project as the case may be, shall be
extended for the period of the enforced delays as determined by the
Commission: Provided, Thatsthe party seeking the benefit of the
provisions of this paragraph sghall, within ten (10} days after the
beginning of the enforced delay,) have first notified the other party
thereof in writing and of the caise or cauges thereof, and shall have
requested an extension for the period of the enforced delay.

AR
H. Rights and Remedies Cumulative. The rights and remedies of
the parties to the Agreement, whether provided by law or by the

Agreement, shall be cumulative. The texercise by either party of any
one or more of such remedies shall not(preclude the exercise, at the
same or different times, of any other suchjremedies for the same
default or breach or of any of its remediesgfor any other default or
breach by the other party. No waiver madelby,either such party with
regpaect to the performance, manner or time thereof, any obligation of
the other party, or any condition to its own‘tobligation under the
Agreement shall be considered a walver of any rights of the party
mzking the waiver with respect to that particulac}obligation of the
other party or condition to its own obligation beyond those expressly
wajved in writing and to the extent thereof, or a waiver of any
respect in regard to any other rignts of the party making the waiver
or any other obligations of the other party. \i%y

. 2o

I, arty in Position of Suret ith Respect obliqa ng. The
Developer, for itself, its successors and assigns, and forrall other
persons who are or who shall become liable upon or subject¢t6§any
obligation or burden under the Agreement, whether by express or.
implied assumption or otherwise, hereby waives, to the fullest extent
permitted by law, any and all claims or defenses otherwise available
on the ground of its or their being or having become a person in the
position of a surety, whether real, personal, or otherwise or whether
by agreement or operation of law, including, without limitation on the

-17-
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generality of the foregoing, any and all claims and defenses based
upon extension of time, indulgence, or modification of terms of
contract,

SECTION XI1. MISCELLANEOUS,

s nflic f Interest; Commission Repregentatives N
Indivi iable. 2No memver, official, or employee of the
Commission shall haverany personal interest, direct or indirect, in
the Agreement, nor shallhany such member, official, or employee
participate in any decision relating to the Agreement which affects
his personal interests or_the interests of any corporation,
partnership, or association?in which he/she is, directly or
indivectly, interested. Ndfqember, official, or employee of the
Comnission shall be personally’liable to the Develaper, or any
successor in interest, in thesevent of any default or breach by the
Commission or for any amount which may become due to the Developer or
successor or assign or on any obligations under the terms of the
Agreement . =

R
B. Broker vices. The parties agree and acknowledge that no
brokered services were used or resultgﬂ;in the execution of this

agreement .

¢

C. Recordation. This Agreement shal;}ge recorded in the office
of the St. Joseph County Recorder immediately subsequent to its
execution. *

D, 1 _Employm (o] rtunity. The negéi@per, for itself and
its successors and assigns, agrees that during the:sonstructlon of the
Project:

o The Developer will not discriminate againszzaﬁy employee or
applicant for employment because of race, color; religion,
sex, or national origin. The Developer wil) take affirmative
action to insure that applicants are employed,‘hnd\that
employees are treated during employment, without{gegard to
their race, color, religion, sex, or national origgnﬁl Such
action shall include, but not be limited to, the following:
employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates“of pay
or other forms of compensation; and selection for traihjng,
including apprenticeship. The Developer agrees to post dn%
congpicuous places, available to employees and applicants‘fon
employment, notices setting forth the provisions of this
nondiscrimination clause.

2. The Developer will state, in all solicitations or
advextisements for employees placed by or on behalf of che
Developer, that all qualified applicants will receive

~18—~
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consideration for employment without regard to race, color,
religion, sex, or national oxigin.

The Daveloper will send to each labor union or representative
of workers with whom the Developer has a collective
bargaining agreement or other contract or understanding, a
notice advising the labor union or workers’ representative of
the Developer’s commitments under Executive Order 11246, and
any amendments thereto and shall post copies of the notice in
conspicqué\places available to employees and applicants for
enployment [

The Developegzyill comply with all provisions of Bxecutive
order 11246, and,any amendments thereto and of the rules,
regulations, anq:;alavant orders of the Secretary of Labor.

The Developer willfurnish all information and reports
required by ExecutivéﬁOrder 11246, and any amendments
thereto, and by the rules, requlations, and orders of the
Secretary of Labor of the, Secretary of Housing and Urban
Development pursuant thereta, and will permit access to the
Developer’s books, records,Rand accounts by tne Commiseion,
the Secretary of Housing and’ Urban Development, and the
Secretary of Labor for purposés of investigation to ascertain
compliance with such rules, Vregulations, and oxders.

If the Developer does not comply with the
nondiscrimination clauses of this Section, or with
any of the rules, regulations, or”orders, the
Agreement may he canceled, terminated,, or suspended
in whole or in part and the Developeiymay be
declared ineligible for further goveXnment contracts
or federally assisted construction contfacts in
accordance with procedures authorized in"Executive
Order 11246, and any amendments thexeto, andssuch
other sanctions may be imposed and remedies”invaked
as provided in Executive Order 11246, and any
amendments thereto or by rule, regulation, or3other
of &he secretary of Labor, or as otherwise provided
by law.

The Developer will include the provisions of Paragfggh\(ll
through (6) of this Section in every contract or purchase
order, and will require the inclusion of these provisions in
every subcontract entered into by any of its contractoxs,
unless exempted by rules, regulations, or orders of the*
Secretary of Labor issued pursuant to Section 204 of
Executive Order 11246, as amended so that such provisions
will be binding upon each such contractor, subcontractor, or
vendor, as the case may be. Tha Developer will take such

-16-
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action with respect to any construction contract,
subcontract, or purchase order as the Commission or the
Department of Housing and Urban Development may direct as a
means of anforcing such provisions, including sanctions for
noncompliance: Provided, however, that in thes event the
Developer becemes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction by the Commission or the Department of Housing and
Urban Development, the Developer may request the Unites
States to enter into such litigation to protect the interests
of the Unitqusgates. For the purpose of includiny such
provisions in, any construction contract, subcontract, ox
puxchase order;Zas required hereby, the first three lines of
this Paragraph shall be changed to read "puring the
pexformance of tﬁjgzgontract, the Contractor agrees as
follows:", and thasterm “Developer®™ shall be changed to
"Contractor.™ v

e ot b= o e e

E. Provisi Not Mexded With . None of the provisions of
the Agreement are intended to or shall be merged by reason of any Deed
transferring title to the Property, from the Commission to the
Developer or any successor in interest, and any such Deed shall not ba
deemed to affect or impair the provisions and covenants of the
Agreement .

F., 14 Al n n ﬁ’zhny titles of the geveral
parts, sections, and paragraphs of the Agreement are inserted for
convenience or reference only and shall be (disregarded in construing

v or interpreting any of its provisions.

G. Noticesg and Demands. A notice, demandﬁgzkxother communication
under the Agreement by either party to the othergshall be sufficlently
given or delivered if it is dispatched by registereéjor certified
mail, postage prepaid, return receipt requested, orx“delivered
personally, and

o0 in the case of the Developer, is addressed to or) delivered
personally to the Developer as follows:

g
Developar 0ld Fort Building Supply of South.Bend, IN
Address 1401 S, Main Street ‘:}7
City, State, zip South Bend, Indiana 46613 (ig
ATTN: Title Rob Jagger, President; and 42\2

ii. 1in the case of the Commission is addressed to or delivered
personally to the Commission at 1200 County-City Building,
227 West Jeffarson Boulevard, South Bend, Indiana 46601,
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or at such other address with respect to either such party as that
party may from time to time designate in writing and forward to the
othexr as provided in this Section.

IN WITNESS WHEREOF, the Parties hereby execute this Agreement on
the date first written above.

CITY OF SOQUTH BEND

@@ DEPARTMENT OF REDEVELORMENT
% “pﬁw/ov/d MMN

i ATTEST: </?\ Pauia N. Auburn, President
] ‘$
: M/ /‘\4

William P, Ho@ékif Secretaxb
A

OLD FORT BUILDING SUPPLY OF SOUTH
REND, INC.

)
fﬁﬁ@im

Robert Jagsdr{/ UY

Its:President
| STATE OF INDIANA ) =,
! }88: QS\
: ST. JOSEPH COUNTY ) A

Before me, the undersigned, a Notary Publiﬁn and for said County
and State, personally appeared the City of South™Bend, Department of
Redevelopment by Paula N. Auburn, President, and<William P. Hojnacki,
Secretary, and acknowledged the execution of the foregoing Contract
for Sale of Land for Private Development. =

'
IN WITHESS WHEREOE...I have hergunto subscribed my name and affixed

my official seal on __ﬁmmiﬁ,_&___, 1996. ‘//]
&
)

Chepio A b0
Not&ry Public %
Expires: Residing in St. Joseph County, IN

cv v
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STATE OF INDIANA )
. )§8:
COUNTY OF ST. JOSEPH )

Before me, the undersigned, a Notary Public in and for said County
and State, personally appeared 0Old Fort Building Supply of South Bend,
Inc., by its President, Robert Jagger, and acknowledged the execution
of the foregcg@ Contract for Sale of Land for Private Development.

A
IN WITNESSWHERECF, 1 have hereunto subscribed my name and affixed
my official seal’ onz s 1996.

76

My Commission Expires: ﬁ’ Residing in m County, TN
Augurt (994 oN

This document prepared by Jenny Pitts Manler, Chief Assistant City
Attorney, 1400 County-City Building, $outh;’8¢x¥i, Indiana 46601.
N

%8)

D:JPM/OLDFORT .KC @

©
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p
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CROSS REFERENCE:
Document No. , recorded

CERTIFICATE OF COMPLETION

This Certificate of Completion (this “Certificate”) is issued on April 27, 2023, by the City
of South Bend, Indiana, Department of Redevelopment, acting by and through the South Bend
Redevelopment Commission (the “Commission”), pursuant to the Real Estate Purchase
Agreement by and between the Commission and Old Fort Building Supply of South Bend Inc. (the
“Buyer”), dated February 2, 1996 (the “Agreement”).

The Commission states as follows:

1. Pursuant to the Agreement, the Commission conveyed to the Buyer the real
property described in attached Exhibit A (the “Property”) by the special warranty deed recorded
on April 11, 1996, as Document No. 9613326 in the Office of the Recorder of St. Joseph County,
Indiana (the “Deed”).

2. Section IV of the Agreement established certain obligations (the "Development
Obligations™) of the Buyer following its acceptance of the Deed from the Commission. The
Commission hereby acknowledges and affirms that the Buyer has performed all of its
Development Obligations as required under the Agreement and has provided satisfactory evidence
of the same.

3. This Certificate will serve as a conclusive determination of the Buyer’s satisfaction
of the Development Obligations and, upon recordation, will constitute a full release of the
Commission’s reversionary interest in the Property established under the Deed and Section IV of
the Agreement.

4. This Certificate does not amend or otherwise alter the Agreement, and this
Certificate shall be binding upon the Commission and its successors and assigns and shall inure to
the benefit of the Buyer and its successors in interest.

[Signature page follows.]



SOUTH BEND
REDEVELOPMENT COMMISSION

Marcia Jones, President
ATTEST:

Vivian Sallie, Secretary

STATE OF INDIANA )
) SS:
ST. JOSEPH COUNTY )

Before me, the undersigned, a Notary Public, in and for said County and State, personally
appeared Marcia Jones and Vivian Sallie, known to me to be the President and Secretary,
respectively, of the South Bend Redevelopment Commission and acknowledged the execution of
the foregoing Certificate of Completion.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed my official
seal on the day of :

My Commission Expires:

Notary Public
Residing in St. Joseph County, Indiana

I affirm, under the penalties for perjury, that | have taken reasonable care to redact each Social Security number in this document, unless required
by law. Danielle Campbell Weiss

This instrument was prepared by Danielle Campbell Weiss, 1200 S. County-City Building, 227 W. Jefferson Blvd., South Bend, Indiana 46601.



EXHIBIT A

Description of Property

Parcel Key Number: 018-8004-0188
Commonly known as: 1321 S MAIN
Legal Description: N 1/2 LOT 11 SAMUEL C STULL 1ST ADD

Parcel Key Number: 018-8004-0189
Commonly known as: 207 BROADWAY
Legal Description: 45 W END S 1/2 LOT 11 SAMUEL C STULL 1ST ADD

Parcel Key Number: 018-8004-0190
Commonly known as: 1323 MAIN
Legal Description: S 1/2 EX 45 FT W END LOT 11 SAMUEL C STULL 1ST ADD
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9

DN @i /
THIS AGREEMENT madeonthe Z;Q / 2002, between the South Bend

Redevelopment Comm1ss1on (the “Commission”), estabhshed under the Redevelopment of Cities
and Towns Act of 1953, asz@lended being I.C. 36-7-14-1, et seq. (the “Act”), and having its office
at 1200 County-City Buﬂdmg‘}‘South Bend, Indiana, and Old Fort Building Supply of South Bend,
Inc., a corporation organized unde/g the laws of the State of Indiana (the “Developer”), having its
principal place of business at 14017 South Main Street, South Bend, Indiana, 46613, or its assignee.

WHEREAS, to further the obj@%i}es of the Act:

1. The Commission has inves/t-/i)gjated areas within the corporate boundaries of the City
of South Bend and has prepared and ap‘f)ggved the Studebaker Corridor Development Area
Development Plan, now a part of the Sample-Ewing Development Plan (the “Plan”), to redevelop
the area known as the Sample-Ewing Development Area. A copy of the Plan and amendments
thereto have been recorded in the St. Joseph County Recorder’s Office.

2, The Commission has offered to sell and the Developer is willing to buy the property
described in Exhibit “A” (the “Property”’) which is made a part of this agreement and to develop the
Property according to the Plan and this agreement (the “Agreement”).

3. The Commission believes that developing the Property according to the Agreement
is in the best interest of the health, safety and welfare of the City and its residents and complies with
the public purposes and provisions of the Act and applicable federal, state and local laws under
which the development has been undertaken and is being assisted.

NOW, THEREFORE, in consideration of the mutual promises and obligations in this
Agreement, the parties agree as follows:

SECTION 1. SALE, PURCHASE PRICE.

Subject to all of the terms of this Agreement, the Commission agrees to sell and the
Developer agrees to purchase the Property for the sum of One Hundred and 00/100 Dollars ($100.00)
(the “Purchase Price”), to be paid in cash or by certified check when the deed conveying the Property
to the Developer is delivered.
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SECTION 1@«; CONVEYANCE OF PROPERTY.

©@N , . i
A. 'Fgr%n‘of Deed. Subject to the terms of this Agreement, the Commussion shall convey
to the Developer tit1§tq the Property by quit claim deed (the “Deed”). In addition to the other

conditions, covenants afd restrictions in this Agreement, such conveyance and title shall be subject
<
to: ' 2

1. Buildih@@and use restrictions in the Plan (and its covenants) and this
Agreement)
2. Applicable building codes and zoning ordinances.
3. Any and all om@?venants, restrictions, easements and reservations of
record.
B.  Time and Place of Closing on Sale of the Property. Subject to the terms and

conditions of this Agreement, conveyance shall be made at a time and place mutually agreed upon
by the Commission and Developer. Fees for closing services provided by the title company shall be
borne by the Commission. The Developer shall accept the conveyance and pay the Purchase Price
to the Commission at that time and place.

Prior to closing and as 2 condition precedent thereto, Developer must provide to the
Commission evidence satisfactory to the Commission of a binding commitment by a financial
‘nstitution for financing of the Project.

€. Apportionment of Current Taxes. The Commission shall bear the portion of the
current taxes (if any) on the Property which are a lien on the date of delivery of the Deed to the
Developer.

D. Recordation of Deed. The Commission shall promptly record the Deed in the St.
Joseph County Recorder’s Office and shall pay the costs for recording the Deed.

E. Title Insurance. The Commission shall furnish the Developer a title insurance policy
which insures the Developer’s title in a sum equal to the Purchase Price and subject only to those
items provided for in the Agreement.
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F. Alley Vacation Consistent with City Policy, the Commission will support
D@elopcr’s petition to vacate the alley, more commonly described as the
North/South alley located north of Broadway Street, between Lafayette and Main
Street@vyhich is approximately Sixty-six (66) feet in length.

S
©
SECTION III. F AITHG?*’;L\IL PERFORMANCE GUARANTEE

2
A. Amount. At or prio?zto the time of executing this Agreement, the Developer shall
deliver to the Commission a warranty@r development bond as a faithful performance guarantee (the
“Deposit”) in a form satisfactory to thé&1 C/omrmssmn in the amount of Forty Thousand and 00/100
Dollars ($40,000.00) as security for perfogmng its obligations under this Agreement.

B. Retention by Commission. If/bve’fore the issuance of a Certification of Completion as
provided in Section VI of this Agreement, the Developer defaults in its obligations under this
Agreement and fails to cure such defect as this Agreement provides, then the Commission may
exercise any and all rights it may have pursuant to the Performance Guaranty (the “Deposit”) without
any reduction, offset, or recoupment, as liquidated damages. Exercise of these rights shall be in
addition to any other remedies and shall not waive any other right under this Agreement or other
laws.

C. Return to Developer. Upon issuing the Certificate of Completion upon completion
of redevelopment as required by this Agreement, the Commission shall return the Deposit to the
Developer.

SECTION IV. NATURE OF IMPROVEMENTS; TIME FOR COMMENCEMENT
AND COMPLETION.

A. Nature of Improvements. The Construction of improvements on the Property (the
“Project”) shall be substantially of the same size, scope and nature as that specified in the
advertisement for bids and as proposed by the Developer in its bid to the Commission for disposition
and development of the Property. In awarding the bid to the Developer, the Commission relied upon
all representations, descriptions, discussions, drawings and other representations by the Developer
of the Project. Those matters are incorporated into this Agreement by reference together with the bid
packet of the Developer as well as the narrative description of the Project submitted with the bid, as
amended and attached to this Agreement as Exhibit “B”.
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B. %T.ime for C n. Construction of the Project on the Property shall begin no

on.
later than the egrlie/rl of S eribex 1, 2002 or within thirty (30) days of closing, and shall qualify for

the award of a certificate of occupancy from the Building Commissioner of the City of South Bend,
Indiana, within twelv\gj)(\l 2) months after commencement of construction. Project shall be completed

no later than twelve (12)'months from date of closing.
Z

C. Conditions. “Pﬁrs{\uant to an agreement dated February 2,1996, the Commission
conveyed to the Developer a property adjacent to the Property described in Exhibit “A”. It is
commonly described as Parcel 22<§t~ was agreed upon that Developer would demolish a building
erected on the property and construct@yparking lot. To date these improvements have not yet been
completed. It is required that De\@oper shall complete the prior improvements and the
improvements stated herein no later tha Ztwelve (12) months from date of closing. A Certificate of
Completion shall not be issued \in;ti-l all improvements have been completed.

°

SECTION V. TIME FOR CERTAIN OTHER ACTIONS.

A. Time for Submitting Plans for Design Development Review . The Developer shall
submit for approval by the Department of Redevelopment a Final Site Plan of the Project detailing
building materials, construction, and landscaping which must be approved prior to the
commencement of construction. The approved Final Site Plan shall be recorded as an addendum to
this Contract for Sale of Land and serve the Commission in its determination that Developer has
completed the Project and is entitled to the Certificate of Completion as provided in Section VL

B. Time for Submitting Financial Commitment. Prior to closing on the sale of the
Property, the Developer shall submit to the Commission evidence satisfactory to the Commission
of binding commitments for financing the Project.

SECTION VI COMPLETION.
A. Certificate of Completion. Promptly after the Developer completes the Project under

this Agreement and in substantial accordance with the plans and specifications approved by the
Commission, the Commission shall furnish the Developer with a Certificate of Completion. This
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Certificate sh@ﬂ’,_be a conclusive determination of satisfaction and termination of all covenants,
requirements, obld/'%ations and the like in the Agreement and Deed, except the covenants of Section
VII of the Agreemenikand Section Il of the Deed. After the issuance of the Certificate of Completion
by the Commission, @ither the Commission nor any other party shall thereafter have or be entitled
to exercise any rights,#emedies, or controls otherwise available with respect to the Property as a
result of a default in or Br@ch of any provisions of the Agreement or the Deed by the Developer or

any successor in interest or{assign, unless:

N
a. the Dev@pcr any lessee, or any other successor in interest or assign defaults
or breaches? the covenants of Section VII of the Agreement or Section III of

the Deed, and@

b. the right, remedy@g?ontrol relates to such default or breach.
B. Form of Certification. Each Cém-ﬁcatlon provided for in this Section shall be in such

form as to be recordable in the St. Joseph County Recorder’s Office.

Cs Refusal or Failure to Provide Certification. If the Commission refuses or fails to
provide Certification within thirty (30) days after the Developer’s written request, the Commission
shall provide the Developer with a written statement indicating how the Developer failed to comply
with the provisions of this Agreement and giving the measures necessary, in the Commission’s
opinion, for the Developer to take in order to obtain such certification.

SECTION VII. RESTRICTIONS UPON USE OF PROPERTY.

A. Agreements of Developer. The Developer agrees and the Deed shall state that the
Developer and its successors and assigns shall:

1. Devote the Property only to uses under the Plan; and

2. Not discriminate on the basis of race, color, creed, sex or national origin in
the sale, lease, rental, use or occupancy of the Property.

B. Enforceability of Covenants. The parties agree and the Deed shall ekpressly state that
the covenants in this Section shall be covenants running with the land and, except only as otherwise
specifically provided in the Agreement, shall be binding for the benefit of and shall be enforceable

by:
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éll,, the Commission;
2@@ its successors and assigns;
3. \tf'f\e City of South Bend;

o7 D
4. any SUcCessors 1 interest to the Property.

The covenants shall b@l@meable against:

i

1. the Develope@

2. its successors and:/e}//é;signs;
: o
3. every successor in integest to the Property; and
o
4. any party in possession or occupancy of the Property.

The parties further agree that the covenants in subsection VII(A)(1) shall remain in effect
from the date of the Deed until December 31, 2015. The covenants in subsection VII(A)(2) shall
remain in effect without Jimitation as to time but shall bind the Developer, each successor in interest
to the Property, and each party in possession only for the time that the party or successor shall have
title to, an interest in, or possession of the Property.

The terms “uses specified in the Plan” and “land use” shall include the ]and and all buildings,
housing and other requirements oOT restrictions of the Plan pertaining to such land uses and
improvements to the Property.

C. Beneficiaries of Covenants. The parties also agree that the Commission and its
successors and assigns shall be deemed beneficiaries of the covenants in this Section.

The Deed shall state that the covenants shall run in favor of the Commission for the entire
period the covenants chall be in force and effect, regardless of whether the Commission has at any
time been, or is the owner of any land or interest in any land in favor of which such covenants relate.

Ifthe above covenants are breached, the Commission shall have all of therights and remedies
to which they or any other beneficiary of the covenant may be entitled.
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SECTION VIII@ PROHIBITIONS AGAINST ASSIGNMENT AND TRANSFER

A. Representatlons as to Development. The Developer represents and agrees that its
purchase of the Property ‘and its other undertakings under this Agreement are and will be used for
development of the Property and not for speculation in land holding. The Developer further

recognizes that:
)
&

1. in view offthe importance of the development of the Property to the general
welfare of the»Clty,
2. the substantial @mncial and other public assistance that has been made

available by law dnd’by the federal and local governments for the purpose of
I3
making such development possible, and

3. the fact that a transfer in‘ ownership of the Developer is for practical purposes
a transfer or disposition of the Property then owned by the Developer;

the qualifications and identity of the Developer and its shareholders, members or partners are of
particular concern to the City and the Commission. The Developer further recognizes that it is due
to such qualifications and identity that the Commission is entering into this Agreement with the
Developer, and in so doing is further willing to accept and rely on the obligations of the Developer
for the faithful performance of all undertakings and covenants.

B. Prohibition Against Transfer of Interest. The Developer agrees that any transactions
with respect to the equity of the Developer, including any increased capitalization, merger, transfer
or transfers of ownership of the outstanding shares of the Developer, or otherwise, which results in
the ownership by persons who are not presently shareholders, members or partners of the Developer
of 50% or more of the outstanding equity of the Developer at any time prior to the date of issuance
of a Certificate of Completion, will constitute a violation of this Agreement unless the Commission
has given prior written approval to such transfer or transfers, which approval will not be
unreasonably withheld.

C Prohibition Against Transfer of Property or Assignment of Agreement. The Developer
represents and agrees for itself, its successors and assigns, that except for security for obtaining
financing needed to enable the Developer to make the improvements under this Agreement; and
except for any other purpose authorized by this Agreement, the Developer has not made or will not
make prior to receiving the Certificate of Completion:
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(a)y, any total or partial sale, assignment, conveyance, ot lease; or
O

TR

(b) @gny trust or power; or

(©) a‘hz/}ransfer in any other mode or form, with respect to the Agreement or the
Prop@y or any part thereof, any interest therein; or

(d any con(t%a\’g&t or agreement to do any of the above without prior written
approval ofﬁhe Commission, which approval shall not be unreasonably
withheld. ~ &

This subsection does not prohib@he lease after certification of a part of the property as
provided by Section VL Z/%i

L3

D. Approval of Qualifications Prior to Transfer. The Commission may require as
conditions precedent to any approval of transfer or assignment any and all information regarding the
qualifications, financial responsibility, legal status, experience, background, and any and all other
information it deems necessary or desirable in order to achieve and safeguard the purposes of the
Act, the Plan, and this Agreement.

E. Assignment. Developer shall not assign its rights under this Agreement without the
prior written consent of the Commission; provided, however, that such consent shall be given so
long as Robert F. Jagger is a principal member or partner of assignee and the assignee is the entity
that acquires legal title to Old Fort Building Supply, Inc., and assumes all liabilities and obligations
hereunder; and provided further, that upon such assignment, the assignee shall be substituted as the
“Developer” for all purposes hereunder and the assignor shall be released from all further liabilities

or obligations hereunder

F. No Transfer of Developer’s Obligations. Absent specific written agreement by the
Commission to the contrary, no transfer or approval by the Commission thereof shall relieve the
Developer or any other party bound in any way by the Agreement or otherwise with respect to the
construction of the improvements and completion of the Project from any of its obligations with
respect thereto.

F. Information as to Interest. The Developer agrees that during the period between
execution of this Agreement and the Commission’s issuance of the Certificate of Completion, the
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Developer wif(lx}ilromptly notify the Commission of any and all changes in the ownership of shares
or partnership interest, or any other act or transaction involving or resulting in any change in the
ownership of suchiijterest in the Developer or the relative distribution thereof; of which it or any of
its officers have been notified or otherwise have knowledge or information, and which results in the
ownership of 50% ofmore of all outstanding equity of the Developer by persons who are not
presently shareholders, ‘in&/mbers or partners of the Developer.

SECTION IX. MOR.‘IE%(’}\‘\QGE FINANCING; RIGHTS OF MORTGAGEES.

2D
A. Limitation upon Effcumbrance of Property. Prior to the Commission’s issuing a

Certificate of Completion, the De\jélgper shall not:

O

1. engage in any trefnsaction creating any encumbrance upon the Property,
whether by express é(g”%emcnt or operation of law; or

2. allow any encumbrance to be made on the Property, except for obtaining
funds needed to make the improvements constituting the Project.

Before securing any financing by mortgage or similar lien instrument with regard to any part
of the Property, the Developer shall notify the Commission. The Developer shall promptly notify the
Commission of any encumbrance that has been attached to the Property, whether by the Developer’s
voluntary act or otherwise. For any mortgage financing made under this Agreement, the Property
may, at the Developer’s option, be divided into several parts if such subdivision: -

1. in the Commission’s opinion is not inconsistent with the purpose of the Plan,
the Project and this Agreement; and

2. is approved in advance in writing by the Commission.

Any subdivision under this section must also be approved by any other local government
agencies whose action is required for such subdivision under local or state law.

B. Mortgagee Not Obligated to Construct. Notwithstanding any of the provisions of this
Agreement any mortgage holder authorized by the Agreement shall not be obligated by this
Agreement to construct or complete the Project or to guarantee such construction or completion. No
covenants or provisions in the Deed shall be construed so to obligate such holder. Nothing in this
Agreement shall be construed to permit or authorize any such holder to use the Property in any
manner not provided for or permitted in the Plan or this Agreement or to construct any improvements
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other than th@% provided for or permitted in the Plan or this Agreement.

€. C@\‘kof Notice of Default to Mortgagee. Whenever the Commission delivers anotice
or demand to the bqgeloper with respect to any breach or default under this Agreement the
Commission shall at thésame time forward a copy of such notice or demand to each holder of any
mortgage authorized by"tl&Agreement at the last address of such holder as shown in the records of
the Commission.

D. Mortgagee’s 03}18/11 to Cure Defaults. After any breach or default referred to n
subsection C, above, each such ho‘@er shall have the right at its option:

1. to cure or remedj;such breach or default to the extent that it relates to the part
of the Property co\.y;r/ed by its mortgage; and

2 to add the cost of doir‘l/g/»%o to the mortgage debt and the lien of its mortgage.
o
Such holder shall not undertake or continue the construction beyond the extent necessary to conserve
or protect those improvements or construction already made without first having expressly assumed
the obligation to complete the construction on the property.

This assumption shall be made by written agreement pursuant to terms and conditions
satisfactory to the Commission. Any holder who properly completes the Project shall be entitled to
request a Certificate of Completion under the same terms and conditions provided for the Developer
under Section VL

E. Commission’s Option to Pay Mortgage Debt or Purchase Property. In any case, where
after default or breach by the Developer or any successor in interest under the Agreement, any
mortgage holder of any part of the Property:

I has, but does not exercise, the option to complete the improvements relating
to the part of the Property covered by its mortgage or for which it has
obtained title, and such failure continues for a period of sixty (60) days after
the holder has been notified or informed of the default or breach; or

@ begins construction but does not complete such construction within the
period as agreed upon by the Commission and such holder (which period
shall in any event be at least as long as the period prescribed for such
construction or completion in the Agreement), and such default shall nothave

been cured within sixty (60) days after written demand by the Commission

10



2
P
©@

65
@ so to do,

o

the Commission'shall have the option of paying to the holder the amount of the mortgage debt and
securing an assi gnment of the mortgage and the debt secured under it, and every mortgage instrument
made prior to the Commrssron s issuance of a Certificate of Completion of construction with respect
to the Property by the Developer or successor in interest shall so provide. In the event ownershlp of
any part ofthe Property has vested in such holder by way o f foreclosure or action in lieu o f
foreclosure, the Commlssmn shall be entitled, at its option, to a conveyance of any part of the
Property (as the case may be) ﬁpon delivering to such holder an amount equal to the sum of:

1. the mortgage debt at the time o f foreclosure or action in licu of
foreclosure less all appropriate credits, including those resulting from
collection@ and application of rentals and other income recerved during
foreclosure pr}ceedlngs

ii. all expense witherespect to the foreclosure;

ii. the net expense, if any, exclusive of general overhead, incurred by
such holder in and as a direct result of the subsequent management of
the Property;

1v. the costs of any improvements made by such holder; and

V. an amount equivalent to the interest that would have accrued on the

aggregate of such amounts had all such amounts become part of the
mortgage debt and such debt had continued in existence.

F. Commuission’s Option to Cure Mortgage Default. Prior to the Commission’s issuance
of a Certificate of Completion, if the Developer or any successor in interest defaults or breaches any
of its obligations under any mortgage or other instrument creating an encumbrance or lien upon any
part of the Property, the Commission at its option may cure such default or breach. If this occurs, the
Developer or successor in interest shall reimburse the Commission for all costs incurred by the
Commission in curing such default or breach. Such reimbursement shall be in addition to and
without limitation upon any other rights or remedies to which the Commission is entitled. Any such
lien shall be subject always to the lien (including any lien contemplated, because of advances yet to
be made) of any then existing mortgages on the Property authorized by the Agreement, including any
lien contemplated, because of advances yet to be made.

11
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G. /\Mortgage and Holder. For the purposes of this Agreement: the term “mortgage” shall
include a deed ofstrust or other instrument creating an encumbrance or lien upon any part of the
Property as secu\ri;y:\for a loan to construct and otherwise finance the Project; the term “holder” in
reference to a mortgage shall include any insurer or guarantor of any obligation or condition secured

by such mortgage or deed of trust, including, but not limited to, the Federal Housing Commissioner,
the Administrator of Vétg;/ans Affairs, and any successor in office of either such official.

3y

2D
SECTION X. REMEDIES.
A. In General. Except agotherwise provided in the Agreement, upon any default in or

breach of the Agreement by either pa@gr any successor to such party, such party (or successor),

upon written notice from the other, shall,proceed immediately to cure or remedy such default or
breach within thirty (30) days after recei'(/fiﬁ‘g‘ the notice. If action is not taken or not diligently
pursued, or the default or breach is not curedoé’raremedied within a reasonable time, the aggrieved
party may institute proceedings necessary or desirable in its opinion to cure and remedy the default
or breach, including, but not limited to, proceedings to compel specific performance by the party in
default or breach of its obligations.

B. Termination by Developer Prior to Conveyance.

1. If the Commission does not tender conveyance or possession of the Property
in the manner and condition and by the date provided in the Agreement, and
any such failure is not cured within forty-five (45) days after the date of
written demand by the Developer, the Agreement shall be terminated at the
option of the Developer, by written notice to the Commission, and, except for
return of the Deposit, neither the Commission nor the Developer shall have
any further rights against or Jiability to the other under the Agreement:

2. If the Developer furnishes evidence reasonably satisfactory to the
Commission that, after and despite reasonably diligent effort for a period of
sixty (60) days after the date of this Agreement, it has been unable to obtain
mortgage financing for the Project on a basis and on terms that would
generally be considered satisfactory by builders or contractors for
construction of the nature and type of the Project, the Developer shall, after
having submitted such evidence and if so requested by the Commission,
continue to make diligent efforts to obtain such financing for a period of sixty
(60) days after such request. If the Developer fails to obtain financing after
efforts listed above, then the Agreement shall, at the option of the

12
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Commission or the Developer, be terminated by written notice thereof to the
@ other party, and neither the Commission nor the Developer shall have any
2\ further rights against or liability to the other under the Agreement excepting

that the Commission will retain the Deposit as provided under Section I

Ny
herein.
4

G Termination’ by Commission Prior to Conveyance.

Y
In the event that: %
4

(a). priorto conv@a,nce of the Property to the Developer and in violation of the
Agreement: ()

1. the Develoé]r”(or successor in interest) assigns or attempts to assign
the Agreemerﬁ (;a?'rnany rights therein or the Property, or
©
ii. there is any change in the ownership of the Developer or with respect
to the identity of the parties holding partnership interest in the
Developer or the degree thereof, which the Commission reasonably
has refused to approve; or

(b).  the Developer does not submit reasonably satisfactory architectural and site
plans, or evidence of necessary equity capital and mortgage financing, in
satisfactory form and in the manner and by the dates respectively provided in
the Agreement therefor; or

(c).  the Developer does not pay the Purchase Price and take title to the Property
upon tender of conveyance by the Commission pursuant to the Agreement,

then the Agreement and any rights of the Developer in the Agreement and the Property shall, at the
option of the Commission, without need of the consent of the Developer, be terminated: Provided,
however, that with respect to any default or failure referred to in subdivisions (a), (b), or (c) of this
Section X, Subsection C a period of thirty (30) days shall be given to cure such failure or default
after the date of written demand by the Commission shall be given to cure such failure or default.

In the event of any default or failure referred to in subdivisions (a) (b) or (c) of this Section
X, Subsection C, which remains uncured by the Developer after notice and opportunity to cure have
been provided by the Commission, the Deposit shall be retained by the Commission as liquidated
damages and as its property without any deduction, offset, or recoupment whatsoever. Neither the

13
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Developer (o/rxs_uccessor in interest) nor the Commission shall have any further rights against or
liability to the other under the Agreement.
(&)

D. Revesting Title in Commission upon Happening of Event Subsequent to Conveyance
to Developer. If sub\quq“uent to conveying any part of the Property to the Developer and prior to

completion of the Proj e‘c&/as certified by the Commission:

1. the D@@eloper (or successor in interest) shall default in or violate its
obligati‘@b\@with respect to the construction of the Project, including the
nature andZhe dates for the beginning and completion thereof, or shall
abandon or ‘substantially suspend construction work, and any such default,
violation, aband@n%ent, or suspension shall not be cured, ended, or remedied
within three (3) mionths [six (6) months, if the default is with respect to the
date of completichf the construction] after written demand by the
Commission so to dd’ ok

A

2 the Developer (or successor in interest) shall fail to pay real estate taxes or
assessments on the Property when due, or shall place thereon any
encumbrance or lien unauthorized by the Agreement, or shall cause any levy
or attachment to be made, or any materialmen’s or mechanics’ lien, or any
other unauthorized encumbrance or lien to attach, and such taxes or
assessments are not paid, or the encumbrance or lien removed or discharged
or provision reasonably satisfactory to the Commission made for such
payment, removal, or discharge, within ninety (90) days after written demand
by the Commission so to do; or

3. there is, in violation of the Agreement, any transfer of any part of the
Property, or any change in the ownership or distribution of the stock of the
Developer, or with respect to the identity of the parties in control of the
Developer or the degree thereof as provided in Section VIII, and such
violation shall not be cured within sixty (60) days after written demand by the
Commission to the Developer,

then the Commission shall have the right to re-enter and take possession of the Property and to
terminate and revest in the Commission the estate conveyed by the Deed to the Developer. The intent
of this provision, together with other provisions of the Agreement, is that the conveyance of the
Property to the Developer shall be made upon, and that the Deed shall contain, a condition
subsequent to the effect that the event of any default, failure, violation, or other action or inaction

14



QD

P

©/©
<
Q

by the Devel&}er specified in this paragraph D the Developer’s failure to remedy, end, or abrogate
such default, failure, violation, or other action or inaction, within the period and in the manner stated
insuch s ubdivisigns, the Commission at its option may declare a t ermination in favor o f the
Commission of the Kt&i)g-y:, and of all the rights and interest in and to the Property conveyed by the
Deed to the Developerand that such title and all rights and interests of the Developer, and any

assigns or successors in‘interest to and in the Property, shall revert to the Commission; provided, that
such condition subsequent@d any revesting of title as a result thereof in the Commission:

1. shall al@ayjs be subject to and limited by, and shall not defeat, render invalid,
or limit in ariy,way, (i) the lien of any mortgage authorized by the Agreement,
and (ii) any Tights or interests provided in the Agreement for the protection

S o
of the holders o\fysuch mortgages; and

2. shall not apply to in/,’di‘y.gdual parts of the Property, if any, (or in the case of
parts leased, the leasehold interest) on which the construction thereon has
been completed under the Agreement and for which a Certificate of
Completion has been issued as provided in Section VI.

In addition to, and without in any way limiting the Commission’s right to reentry as provided
for in the preceding paragraph, the Commission shall have the right to retain the Deposit, as provided
in Section IIT hereof, without any deduction, offset or recoupment whatsoever, in the event of a
default, violation or failure of the Developer as specified in the preceding paragraph.

E. Resale of Reacquired Property: Disposition of Proceeds. Upon the revesting in the
Commission of title to the Property or any part thereof as provided in paragraph D above, the
Commission shall, pursuant to its responsibilities under State law, use its best efforts to resell the
Property or part thereof (subject to such mortgage liens and leaschold interests as set forth in
paragraph D above) as soon and in such manner as the Commission shall find feasible and consistent
with the objectives of State law and of the Plan to a qualified and responsible party or parties (as
determined by the Commission) who will assume the obligation of making or completing the
construction of the Project in its stead or of another project as shall be satisfactory to the
Commission and in accordance with the uses specified for such Property or part thereof in the Plan.
Upon such resale of the Property, the proceeds shall be applied:

1. First, to reimburse the Commission, on its own behalf or on behalf of the
City, for all costs and expenses incurred by the Commission, including but
not limited to:

15
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@ (a). salaries of personnel, in connection with the recapture, management,
© and resale of the Property or part thereof, but less any income derived

2 by the Commission from the Property or part thereof in connection
@ with recapture such management or resale;
DN

(b). , all taxes, assessments, and water and sewer charges with respect to
@ the Property or part thereof, or, in the event the Property is exempt
from taxation or assessment or such charges during the period of
(E)\iv\,n\;crship thereof by the Commission, an amount, if paid, equal to
suchitaxes, assessments, or charges, as determined by the appropriate
assessing officials, as would have been payable if the Property were

7
not so exempt;
N

(c). any payme/n_/%’s” made or needed to be made to discharge any
encumbrances gfglicns existing on the Property or part thereof at the
time of revestingof title in the Commission or to discharge or prevent
from attaching or being made any subsequent encumbrances or liens
due to obligations, defaults, or acts of the Developer, its successors
or transferees;

(d). any expenditufes made or obligations incurred in making or
completing the construction or any part thereof on the Property or part
thereof;

(¢). and any amounts otherwise owing the Commission by the Developer
and its successor or transferee; and

2. Second, to reimburse the Developer, its successor or transferee, up to the
amount equal to:

(a). the sum of the Purchase Price paid by it for the Property (or allocable
to the part thereof) and the cash actually invested by the Developer in
construction on the Property or part thereof, less

(b).  any gains or income withdrawn or made by the Developer from the
Agreement or the Property.

Any balance remaining after such reimbursements shall be retained by the Commission as its

16
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F. O/taer Rights and Remedies of Commission; No Waiver by Delay. The Commission

shall have the rlght to mstltute such actions or proceedings as it may deem desirable for effectuating
the purposes of this Sectlon X. This would include the ri ght to execute and record or file among the
public land records in® the office in which the Deed is recorded a written declaration of the
termination of all the nght/ title, and interest of the Developer, and (except for such individual parts
upon which construction hasf\een completed under the Agreement and for which a Certificate of
Completion as provided in Sectxon V1is to be delivered, and subject to such mortgage liens and
leasehold interests as prov1ded 1n<Sect10n X, paragraph D hereof) its successors in interest and
assigns, in the Property, and the revesting of title in the Commission. Any delay by the Commission
in instituting or prosecuting any such actlons or proceedings or otherwise asserting its rights under
this Section X shall not operate as a walger of such rights or to deprive it of or limit such rights in
any way. This provision intends that the € Corimission should not be constrained, so as to avoid the
risk of being deprived of or limited in the excrcise of the remedy provided in this paragraph because
of concepts of waiver, laches, or otherwise, to exercise such remedy at a time when it may still hope
otherwise to resolve the problems created by the default involved; nor shall any waiver in fact made
by the Commission with respect to any specific default by the Developer under this paragraph be
considered or treated as a waiver of the Commission’s rights to any other defaults by the Developer
under this paragraph or with respect to the particular default except to the extent specifically waived
in writing.

G. Enforced Delay in Performance for Causes Beyond Control of Party. For the purposes

of any of the provisions of the Agreement, neither the Commission nor the Developer, as the case
may be, nor any successors in interest, shall be considered in breach of or in default in its obligations
with respect to the preparatlon of the Property for the Project, or the beginning and completion of
construction, or progress in respect thereto, in the event of enforced delay in the performance of such
obligations due to unforeseeable causes beyond its control and without its fault or negligence. These
include, but are not limited to, acts of God, acts of the public enemy, acts of the federal government,
acts of the other party, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes,
and unusually severe weather, or delays of subcontractors due to such causes. The purpose and intent
of this provision is that in the event of the occurrence of any such enforced delay, the time or times
for performance of the obligations of the Commission with respect to the preparation of the Property
for development or of the Developer with respect to construction of the Project as the case may be,
shall be extended for the period of the enforced delays as determined by the Commission. The party
seeking the benefit of the provisions of this paragraph shall, within ten (10) days after the beginning
of the enforced delay, have first notified the other party thereof in writing and of the cause or causes
thereof, and shall have requested an extension for the period of the enforced delay.
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H. '~ Rights and Remedies Cumulative. The rights and remedies of the parties to the
Agreement, whether provided by law or by the Agreement, shall be cumulative. The exercise by
either party of anycone or more of such remedies shall not preclude the exercise, at the same or
different times, of anyother such remedies for the same default or breach or of any of its remedies
for any other default\bc?y‘t‘;reach by the other party. No waiver made by either such party with respect
to the performance, manneg,or time thereof, any obligation of the other party, or any condition to its
own obligation under the @eement shall be considered a waiver of any rights of the party making
the waiver with respect to ~t£1“}1;\\particular obligation of the other party or condition to its own
obligation beyond those expre%}l\y waived in writing and to the extent thereof, or a waiver of any
respect in regard to any other right:s/,of the party making the waiver or any other obligations of the

other party. @

L Party in Position of SurefoWith Respect to Obligations. The Developer, for itself,
its successors-and assigns, and for all otHétpersons who are or who shall become liable upon or
subject to any obligation or burden under thé” %@Leement, whether by express or implied assumption
or otherwise, hereby waives, to the fullest extent permitted by law, any and all claims or defenses
otherwise available on the ground of its or their being or having become a person in the position of
a surety, whether real, personal, or otherwise or whether by agreement or operation of law, including,
without limitation on the generality of the foregoing, any and all claims and defenses based upon
extension of time, indulgence, or modification of terms of contract.

SECTION XI. MISCELLANEOUS.

A. Conflict of Interest; Commission Representatives Not Individually Liable. No
member, official, or employee of the Commission shall have any personal interest, direct or indirect,
in the Agreement, nor shall any such member, official, or employee participate in any decision
relating to the Agreement which affects his personal interests or the interests of any corporation,
partnership, or association in which he/she is, directly or indirectly, interested. No member, official,
or employee of the Commission shall be personally liable to the Developer, or any successor n
interest, in the event of any default or breach by the Commission or for any amount which may
become due to the Developer or successor or assign or on any obligations under the terms of the
Agreement. -

B. Recordation. This Agreement shall be recorded in the office of'the St. Joseph County
Recorder immediately subsequent to its execution.

C. Equal Employment Opportunity. The Developer, for itself and its successors and
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assigns, agre 2_3 ythat during the construction of the Project:

IQA The Developer will not discriminate against any employee or applicant for
@employment because of race, color, religion, sex, or national origin, The
Adeveloper agrees to post in conspicuous places, available to employees and
apphcants for employment, notices setting forth the provisions of this
nondlscrlmmatlon clause.

2. The Dev/e\loper will state, in all solicitations or advertisements for employees
placed by‘or,on behalf of the Developer, that all qualified applicants will
receive consideration for employment without regard to race, color, religion,
sex, or nationalr’ﬁrigin.

D. Provisions Not Merged WlthsDeed None of the provisions of the Agreement are
intended to or shall be merged by reason 6f a _any Deed transferring title to the Property from the
Commission to the Developer or any SUCCESSOF in interest, and any such Deed shall not be deemed
to affect or impair the provisions and covenants of the Agreement.

E. Titles of Articles and Sections. Any titles of the several parts, sections, and
paragraphs of the Agreement are inserted for convenience or reference only and shall be disregarded
in construing or interpreting any of its provisions.

F. Notices and Demands. A notice, demand, or other communication under the
Agreement by either party to the other shall be sufficiently given or delivered if it is dispatched by
registered or certified mail, postage prepaid, return receipt requested, or delivered personally, and

i in the case of the Developer, is addressed to or delivered personally to the
Developer as follows:

Old Fort Building Supply of South Bend, Inc.
1401 South Main Street

South Bend, IN 46613

ATTN: Robert F. Jagger, President, and

FM Stone Commercial

527 Park Place Court, #200
Mishawaka, Indiana 46545
ATTN: Steve Ellison
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é'ﬁ in the case of the Commission, is addressed to or delivered personally to the
@ Commission at 1200 County-City Building, 227 West Jefferson Boulevard,
@South Bend, Indiana 46601,

or at such other address with respect to either such party as that party may from time to time
designate in writing and fc{\ryward to the other as provided in this Section.

G. Governing Lavx{.“j'gl)lis agreement shall be interpreted and enforced according to the
Jaws of the State of Indiana. &

Q

H. Corporate Authority. T@» undersigned persons executing and delivering this
Agreement on behalf of the Grantee représent and certify that they are the duly elected officers of
Grantee and have been fully empowered, by ;gfgper resolution of the Board of Directors to execute
and deliver this Agreement and that all necessary corporate action has been taken and done by
Grantee.

IN WITNESS WHEREOF, the Parties hereby execute this Agreement on the date first
written above.

[SIGNATURE PAGE(S) ATTACHED]
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©@ CITY OF SOUTH BEND, BY ITS
@% DEPARTMENT OF REDEVELOPMENT
° M .
Q@ '%’//W
@@ Robert W. Hunt, President
@ South Bend Redevelopment Commission
Q
O
ATTEST: @
) y 4//\
g
STATE OF INDIANA )
)SS:

ST. JOSEPH COUNTY )

Before me, the undersigned, a Notary Public in and for said County and State, personally
appeared the City of South Benqicl‘),e artrgent of Redevelopment by Robert W. Hunt, President, and
of; P s ceee Lo~ and acEnowledged the execution of the foregoing Contract for Sale

of Land for Private Developmcnt

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my‘ B
on et 18 2002.

Cherp [ /)ww 8%
Notary Publid
My Commission Expires: Residing in St. Joseph County, N’
CHERML IC PHTPS
Notery Pekliz, S di2na
Countyr o &1 4
. Wy Commission Eqivcs 0/07/2007
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: QA\ OLD FORT BUILDING SUPPLY, INC.
PN

° O/WQ Qegop~

e
% Robert F. J :{g’g@re‘éldeﬂt
2

STATE OF INDIANA ) @©
)SS: @
COUNTY OF ST. JOSEPH ) [/)\

Before me, the undersigned, a Notary Public in and for said County and State, personally
appeared Old Fort B uilding S upply, Inc. by Robert F. Jagger, knowntobeits P resident, and
acknowledged the execution of the foregoing Contract for Sale of Land for Private Development.

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my official seal

n_s/o ¥ , 2002.

7 2 A " ""f:f"-flﬂ,
Notar;y/l‘ubhc Drnr ¢ /Mrw S
My Commission Expires: Residing in St. Joseph Countyg}N E i [

W;@, Foo b

This instrument was prepared by: Cheryl A. Greene, Assistant City Attorney, City of South Bend. 1400 County-City Building, South Bend, IN 46601.

FA\HOM E\CGREENE\WPData\K-Landsale\SEDA\OId Fort Ver3.wpd
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EXHIBIT A

“
Q
Legal l@\:ggription: Disposition Parcel #21
@ Lots 12, 13, 14, 15 and the south half of the vacated 14' alley
ﬁ@ adjacent to the north half of Lot 15
@: (See attached Legal Description of Parcel “A”)
O
Tax Key Number:® 18-8004-0166
T
Parcel Map & Legal D‘eggé'ption (see attached)
%
2D
%
@)
O
<
(2N
P
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Q
6)@@ Indiana Land Title Survey

S

/‘ N, SUAVEY ORDERED BY: DEPARTMENT OF ECONGMIC DEVELOPMENT
SURVEY DATED: August 20, 1992
7= PROJECT NO.: 882090, Disposition Parcel 721

ZQ) LEGAL DESCRIPTION PARCEL "A"

m‘%@g@ of the Forthwest Quarter of Section 13, Tawnship 37 North, Range 2
East, cPortage Township, City of Sauth Bend, St. Joseph County, Indiana which is
described as: Lots 12, 13, 14, 15 and the south half of a vacated 14 ft. wide
alley adjacEnt to the north side of lot 15 of the recorded plat of * Samuel C.
Stull's Fir_s/t))Addiﬁon to the City of South 3emd * as recorded in the racords
of the St. Jas#ph County, Indiana Recorder's 0ffice and being more particularly
described u:\lcg'iyn'!ng at the southwest corner of Lot 12 as shown on the Plat
of ° Sumel C.<Stall's First Addition to the City of Sauth Bend * a5 recordud
in_the racords uf/‘tl;u, St. Joseph County, Indiana Recorder's 0ffica; thenca N.
00°-18'-08" W. t!ung\'t/hc east right-of-way line of Lafayetta Bivd,, 270.9n .‘3.
(Record, 271.0 f£.) ¢4 the centerline of a 14 ft. vacated alley; thence H. B9°-
28°-40" E. along said (Centerline, 165.24 f2. (Record, 155.0 ft.) to the east
line of said Lot“15 extended north; thence S. 00°-19°-00° E. along said east
line and the east lines of_Said Lots 14, 13 and 12, 271.06 ft. (Record, 271.0
ft.) to the south line nf((iaﬂj\d Lot 12 and the north right-of-way lina of
Broadway Street; thence S. 89 232!-02° W. along said Lot line and right-of-way
line, 165.32 ft. (Record, 155.00}}\)) to the Point of Beginning. 4

Containing 1.0282 Acres or 44,788 Sq@‘in feet.
©
Subject to all Legal Highways, Easements and Restrictions of Record.

e

Peirce & Associates, Inc. 2
Land Surveyors § Professiongs Eénglinesrs
3231 Sugar Magle Ct., Soutn geng, 2

Indiana 46628 219/234-4003

o A '6 & -
10 Proposal Documents 03/07/9
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Plat of Survey and Legal Description

S
< - .
ilnd/ana Land “"Title Survey
stﬁ,r%anaeneu 8Y: DEPARTMENT OF ECONOMIC DEVELOPMENT
SUAVEYYDATED:  August 20, 1992
PROJEC(J}NO. © 882090, Disposition Parcel f21 7
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indlena ene MERgaY CEATIFY:  thet heve surveyed tng Lands nereen
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Peirce & Assac/ates, Inc.

Land Surveyors ¢ Professiaonal Englnears
3231 Suger Maple Ct., South Beng,
Indians 46628 219/234- 4003
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(574) 235-9554

Fax 574-235-554

DONALD E FOZO, C
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lLots 12-15 Stullfs 1™ Addition

ewing the documéntation prov
. TR
's determlnatlon‘qut &
lots of record andéﬁperefore
sewer an

s are met.

RE:

Ty
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provided City water,
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I1f you have any questions regarding th
to contact this office.

Sincerely,

Al T /4
(Silfﬁbitl472ig 713¢uo¢ﬁ;>(

Catherine M. Brucker

Assistant Zoning Administrator

ST. JOSEPH COUNTY/SOUTH BEND
BUILDING DEPARTMENT

125 S. LAFAYETTE BLvp.
SoutH Benp, IN 46601
TDD 574-235-5567

BUILDING COMMISS IONER
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Old Fort Building Supply of South Bend, Inc.
i 1401 South Main Street
) South Bend, IN 46613
5 74—289—5566

e

Q " .v:;;
é@ EXHIBIT “A” . N
0

L /ggscnptlon of Proposed Development of Parcel #21

Old Fort Qﬂdmg Supply’s desires to develop this parcel for the outside storage of
masonry matenals By centralizing all of it’s masonry products inventory in one sto" )
area, the loadm)g and unloading of trucks used for this purpose will be focused in'one
area. This will allow us to use the equipment and trucks designed specifically for thjs
purpose more efﬁélgn/ﬂy and reduce our operating costs. In addition, the increase in -

. storage area will allow)us to organize our inventory better and keep it stored in numbered
. and sequenced rows allowmg us to computerize this data.:The computer wﬂl trac ~
. numbers and shlpment amval dates for each location. Our yard personn

To accomphsh T.h]S goal, we would’clcar the parcel completely and join'it to the parcel
currently own and are planmng to bmld?a parkmg lot on. “This will requxre the -
abandonment of the alley between the two parcels. We feel this is necessary to stop the

foot tmfﬁc that we csyrf;il..tly get frorx;,th': areas .indigej.x.it, populatio

With the exceptlon of two small watcr retennon ponds, one north and one south, the%“ '
remaining area will be paved with asphalt. Careful grading’ of the ¢ area should allow aII O
the water to drain into these two ponds. During our discussion with various officials
years past, I was led to believe that the City would be responsible for the new curbs and Sodhr
the tree plantings between the curb and the new fencing, matching what they did in the’
1400 block of S Lafayctte I did not mcludc thxs n part of OMd Fort’s plan for that 4
reason.

' blueprints inchuided with this proposal. These drawmgs ‘show our intent but are

considered final documents for blddmg purposes. In addmon, we have shown the
~ renovations to the adjacent lot where a parking lot is to be constructed. The timeta sle for ;
~ this pro_)ect has yct to be determmed ..We reahze that nf our proposal is approved,‘steps




EXHIBIT B
/@@
Narrati‘v&of Project and Site Plan (see attached)
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Old Fort Building S upply of South Bend, Inc.
1401 South Main Street
D South Bend, IN 46613
6@5 74-289-5566

% Page 2
<, |

need tbéﬁgl taken immediately to start the process of clearing the property, getting bids on

construction, landscaping, paving and fencing. There are however, many hurdles that .

would ncedi‘g\be cleared first. Vacating the alle}"','ﬁr_xalizing bid documents and

processing the'required legal documents are just a few of the many things that would
need to be ﬁnis’l{@/d\before construction begins. T think we can safely say that with the
Commissions helfy, the process would be under way this summer and completed by fall of "
2002. However, if Wéather or other delays crop up, a completion date in 2003 may be . ¢
necessary. © . i 5 Gt

' Additions to Stat

uient of Qualifics

~Inresponse to questions three and-four, the
sources. The development of Parcel#21 .

cel

-

- Baok, our commercial lenider;
lateral. :Robert ciirrently is the’
Py g RS T sl ST T

N T PTG

Cover the Cost of the
s of $4 n

3

£55 01 $425,000 and the curr
financing with other agencies to partner with the bank ind Old Fort Building's
Payment for the 10ans is handled by leases signed by Old Fort Building Supp

Robert and William as landlords and all funds are

personally. If additional financia

I'informaﬁ.on is
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CROSS REFERENCE:
Document No. , recorded

CERTIFICATE OF COMPLETION

This Certificate of Completion (this “Certificate”) is issued on April 27, 2023, by the City
of South Bend, Indiana, Department of Redevelopment, acting by and through the South Bend
Redevelopment Commission (the “Commission”), pursuant to the Real Estate Purchase
Agreement by and between the Commission and Old Fort Building Supply of South Bend Inc. (the
“Buyer”), dated October 18, 2002 (the “Agreement”).

The Commission states as follows:

1. Pursuant to the Agreement, the Commission conveyed to the Buyer the real
property described in attached Exhibit A (the “Property”) by the special warranty deed recorded
on October 22, 2002, as Document No. 0256841 in the Office of the Recorder of St. Joseph County,
Indiana (the “Deed”).

2. Section IV of the Agreement established certain obligations (the "Development
Obligations™) of the Buyer following its acceptance of the Deed from the Commission. The
Commission hereby acknowledges and affirms that the Buyer has performed all of its
Development Obligations as required under the Agreement and has provided satisfactory evidence
of the same.

3. This Certificate will serve as a conclusive determination of the Buyer’s satisfaction
of the Development Obligations and, upon recordation, will constitute a full release of the
Commission’s reversionary interest in the Property established under the Deed and Section IV of
the Agreement.

4. This Certificate does not amend or otherwise alter the Agreement, and this
Certificate shall be binding upon the Commission and its successors and assigns and shall inure to
the benefit of the Buyer and its successors in interest.

[Signature page follows.]



SOUTH BEND
REDEVELOPMENT COMMISSION

Marcia Jones, President
ATTEST:

Vivian Sallie, Secretary

STATE OF INDIANA )
) SS:
ST. JOSEPH COUNTY )

Before me, the undersigned, a Notary Public, in and for said County and State, personally
appeared Marcia Jones and Vivian Sallie, known to me to be the President and Secretary,
respectively, of the South Bend Redevelopment Commission and acknowledged the execution of
the foregoing Certificate of Completion.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed my official
seal on the day of :

My Commission Expires:

Notary Public
Residing in St. Joseph County, Indiana

I affirm, under the penalties for perjury, that | have taken reasonable care to redact each Social Security number in this document, unless required
by law. Danielle Campbell Weiss.

This instrument was prepared by Danielle Campbell Weiss, 1200 S. County-City Building, 227 W. Jefferson Blvd., South Bend, Indiana 46601.



EXHIBIT A

Description of Property

Parcel Key Number: 018-8004-0166
Commonly known as: LAFAYETTE

Legal Description: Lots 12 Thru 15, Vac Alley & S 22 Ft Lot 16 Stulls 1st





